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B Dear Sirs,

Re: Ali Babitu Kololo — Pre-action letter

This letter is sent on behalf of Mr Ali Babitu Kololo. Mr Kololo was sentenced to death
_‘ in Kenya, on the basis of an investigation and prosecution materially contributed to by
a the United Kingdom (UK) authorities. The involvement of the UK authorities was
| unlawful in that it was in breach of (i) s 6 of the Human Rights Act 1998 and Article 2
of the European Convention on Human Rights (ECHR), Article 3 ECHR, and Article 1
Protocol 13 ECHR, (ii) the stated UK policy for abolition of the death penalty, and (iii)
common law principles of fairness and natural justice.

This letter has been prepared under the Pre-Action Protocol for Judicial Review (the
Protocol) and accordingly adopts the form set out in the Annex to the Protocol.

1. To:
a. The Commissioner of Police of the Metropolis
b. The Secretary of State for the Home Department
c. The Secretary of State for Foreign and Commonwealth Affairs

2. The claimant: Mr Ali Babitu Kololo of Shimo La Tewa GK Prison, Mombasa,

Kenya
3. Reference details: As per the above letterhead.
4. Details of the matter being challenged:

The Defendants’ involvement in and contribution to the investigation and subsequent
prosecution of Mr Kololo, resulting in his death sentence on 29 July 2013.
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The issue:

Factual background
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Mr Kololo is a 35 year old father of two small children. He is a Kenyan national
from Lamu County and a member of the minority Boni tribe. Mr Kololo has little
formal education and is effectively illiterate. His first language is Boni, although
he also speaks some Swabhili. Previously, he supported himself and his family
by working as a woodcutter and honey gather.

On 11 September 2011 Mr Kololo was arrested on suspicion of being involved
in an attack on two British nationals the night before.

Judith and David Tebbutt had been staying at the holiday resort Kiwayu Safari
Village on the Kenyan coast near the Somali border. Early in the morning on 11
September 2011 they were attacked in their bungalow. David Tebbutt was shot
and killed by the attackers. Judith Tebbutt was kidnapped and taken by boat to
Somalia. She was held hostage for six months before being released.

Ms Tebbutt confirmed that Mr Kololo was not amongst the men who entered
the bungalow, shot her husband and then abducted her. He was, however,
accused of leading the attackers to the camp and helping them identify the only
occupied bungalow. The case against him was based on circumstantial
evidence. ,

On 13 September, Mr Kololo was charged with the offences of ‘robbery with
violence’ and ‘kidnapping in order to murder.’ Under Kenyan law, the former
offence carries a mandatory sentence of death by hanging.

At trial, Mr Kololo was unrepresented until after the close of the prosecution
case. He was convicted on 29 July 2013, on the basis of circumstantial
evidence. Mr Kololo was sentenced to death the same day.

To date, he remains on death row in the high-security Shimo La Tewa GK
Prison in Mombasa, Kenya. His imprisonment and the uncertainty of facmg
execution is causing him and his family severe hardship.

UK involvement

5.8

Soon after the attack on the Tebbutts, a team of UK officials, primarily or
exclusively from the Metropolitan Police, was deployed to Kenya to support the
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local investigation. They arrived at Kiwayu Safari village on 13 September
2011, apparently led by Detective Superintendent Neil Hibberd of the
Metropolitan Police (DCI Hibberd).

The UK team conducted investigations and then supported the prosecution
case against Mr Kololo. This included (i) a substantive witness statement by
DCI Hibberd dated 19 June 2012 in support of the prosecution, and (ii) live
evidence given by DCI Hibberd on 25 June 2012 as Prosecution Witness 14.

Further, the British High Commission in Kenya provided funding to support the
prosecution, including funding to meet the travel expenses of at least one
Kenyan prosecution witness.

It is unclear under what authority and on what legal basis the UK authorities
provided such support. Despite repeated requests, none of the documents
setting out such authority were ever disclosed to Mr Kololo (or to his lawyer,
after he eventually obtained legal representation).

Following Mr Kololo’'s conviction and death sentence British officials, including
those from the Foreign Office and the Metropolitan Police, described the
outcome as ‘welcome’ and as a ‘positive development’ and praised the ‘great
skill and tenacity’ of the British team supporting the case.

The issue
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The support provided by the British authorities to the prosecution in Mr Kololo's
case was unlawful for three cumulative reasons.

First, in providing such support your clients acted in breach of their obligations
under s 6 of the Human Rights Act 1998 (HRA 1998).

The HRA 1998 applies by virtue of the fact that through the consent, invitation
or acquiescence of the Kenyan government, the UK authorities involved in the
case exercised all or some of the public powers normally exercised by the
Kenyan government, namely executive functions relating to the investigation
and prosecution of crime (see Smith v Ministry of Defence [2013] UKSC 41,
para 34).

Given the mandatory capital punishment for the offence Mr Kololo was charged
with, there was a real and immediate risk to his life resulting from your clients’
actions in support of his prosecution. Further, there was a real and immediate
risk that by being sentenced to death Mr Kololo would suffer inhuman or




