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Friday 7th August

Rt. Hon. Dr. Kim Howells MP
Chair, The Intelligence and Security Committee

70 Whitehall

London SW1A 2AS

Re:  Misrepresentations made to the Committee by British Intelligence

Identified by the High Court last week

Dear Kim:

I write to draw the Committee’s attention to serious inaccuracies in the ISC’s 2007 Rendition report, caused by misrepresentations that were made to the Committee by intelligence officers.  This unfortunately means that the report’s conclusions about torture complicity are erroneous. 

The inaccuracies came to light only last Friday in a revised judgment issued by Lord Justice Thomas and Mr Justice Lloyd Jones in the case of Binyam Mohamed v Secretary of State for Foreign & Commonwealth Affairs at the High Court, referenced by paragraph number below.
New documents belatedly supplied by the Secret Intelligence Services to the court expose a number of factual inaccuracies in the ISC’s report.  I stress that these errors are not the fault of the ISC, but are occasioned by the false testimony that the ISC received (which was apparently similar, I am sad to say, to the false and incomplete testimony given before the High Court):
1) British Intelligence had previously stated under oath that all efforts to follow up with Binyam Mohamed’s status ended in February 2003.  The judges state that the British Secret Intelligence Services continued to feed questions and/or receive information from the CIA on Binyam Mohamed until at least March 2004:   

· An agenda for a video conference on 23 October 2002 included an update by the US authorities on their continued interviewing of Binyam Mohamed. 
Revised Judgment at Paragraph 30 (0)
· Five reports were provided to the UK in February 2003 of Binyam’s interrogation. Paragraph 30 (iii)
· “On 15 April 2003, the SyS requested, in light of BM’s reported cooperation, a further interview by Witness B; a list of over 70 further questions was also sent.” 
Paragraph 30(iv) 

·  “Further information from debriefings of BM was supplied to the United Kingdom authorities by the United States authorities on 14 November 2003, 14 January 2004 and 15 March 2004.” Paragraph 30 (v) 
By contrast, the ISC report mentions just one interview with Binyam in 2002.  Subsequent to the ISC report, a number of other documents came to light.  However, only recently did the SyS admit to all these other documents.  It seems implausible that the SyS would not have had access to their own files in making representations both to the ISC and to the High Court.  Clearly, a full investigation is needed into how the SyS came to make these misrepresentations. 
2) The judges state that the Security and Intelligence Services knew that BM was in a “covert facility” run by another country, and also knew that torture was used in such facilities: 
· “By 19 August 2002, the SyS were aware that BM was being held in a covert location where he was being debriefed. Direct access was not possible, but the SyS were able to send questions to the US authorities to be put to him.” Paragraph 29 (v)(a)
· The judges now state that the UK knew (as opposed to “must also have appreciated”) that Binyam was not being held at a regular US facility but was being interrogated at a Black Site of some kind (a “covert” facility). Paragraph 87(x)
By contrast, the ISC report states at footnote 50 that MI5 and MI6 believed at the time that BM had been transferred into US military custody in 2002. This is clearly false.  The judges have taken care to amend their judgment to underline the fact that SyS knew that Mr Mohamed was in a covert facility.  
The report also states that “whilst no assurances were sought [about BM’s treatment], this is understandable, given the lack of knowledge, at the time, of any possible consequences of US custody of detainees” (para 106).  This too is false; there was in fact clear knowledge.  Indeed, while I cannot detail the classified evidence that has been made available to me in the US, as well as to the British judges, it is clear from the UK judgment that the UK had documentary proof that American personnel had been responsible for torture of Mr Mohamed.  

Furthermore, the Committee must now be aware of the fact that advice was given to SyS officers by their superior officers has evolved over the past eight years.  At the time that Mr Mohamed was interviewed, officers were instructed that they could ignore evidence of abuse being committed by foreign agents against prisoners in foreign custody, because the officers did not have custody of the prisoner.  This obviously applied mainly to abuse by Americans of people such as Mr Mohamed.  This advice was a violation of the Convention Against Torture.

3) The judges reveal new, highly relevant information not mentioned by the ISC:
· British Secret Service desk officers studied US-prepared notes and prepared a 35 page briefing on Binyam Mohamed’s detention in Karachi, dated May 15 2002, that presumably detailed his torture in American hands.
· ‘Witness B’, the SyS Agent who questioned Binyam Mohamed in Karachi, visited Morocco three times while Binyam Mohamed was illegally held there, in November 2002 and twice in February 2003.  Witness B has not been asked under oath what he was doing there. 
· He was in all likelihood there to debrief Informant A (whose name should be known to the ISC, but that I can provide if necessary), who was captured while fighting in Tora Bora, who had become an informant rather than go to Guantánamo Bay, who had met with Mr Mohamed in the torture prison in Morocco, and who was shortly afterwards allowed back into Britain notwithstanding his not being a citizen. 
By contrast, the ISC report suggests the Committee was unaware of the above facts and the questions they raise.

As you will appreciate, the implications of these revelations for the ISC’s assessment of the extent of British Secret Intelligence services complicity in torture are extremely serious. 

The ISC has found that the Secret Services became aware that the US was using torture in CIA interrogations in secret facilities by 2003.   We now know that that the SyS knew about the torture of Mr Mohamed as early as May 2002.  We also know that the SyS deceived this Committee and the Court when stating that its co-operation on the Binyam Mohamed case ended in February 2003, and when denying knowledge that he was in a secret facility.  

There can be no excuse for the deceitful way in which the SyS has treated this Committee and the Court.  
I respectfully submit that the report must be urgently reviewed and rewritten in the light of these revelations. If there is anything I can do to assist in this re-evaluation, please do not hesitate to ask. 

Yours sincerely
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